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BIOGRAPHICAL SKETCH OF DANIEL DULANY. 

BY JOHN H. B. LATROBE. 

When the great lawyers of Maryland are enumerated, the 
first in the order of time and in eminence is Daniel Dulany. 
Then follow Samuel Chase, Luther Martin, William Pinckney, 
William Wirt, and Roger B. Taney ; and now, the name of 
Reverdy Johnson, so recently dead, connects the eminent 
Maryland lawyers of the past with their successors, still liv- 
ing, who may become historical in their time. Of those here 
named, the biographer has materials far more ample than any 
which the most careful research can discover in regard to him 
whom tradition places before them all — a tradition so emphatic 
as to have justified the ablest of the historians of Maryland, 
himself a distinguished lawyer — McMahon — in his exalted 
eulogy.^ The following brief sketch contains, however, all, 

^ After his eulogistic remarks, McMahon goes on to say : " Mr. Pinckney, 
himself the wonder of his age, who saw but the setting splendor of Mr. 
Dulany's talents, is reported to have said of him, 'That even amongst snch 
men as Fox, Pitt, and Sheridan, he had not found his superior.' "— McMa- 
hon's HiMnry of Maryland, pp. 356-7. 
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it is believed, that can be considered as authentic in this 
regard. 

Of the father of Daniel Dulany, " Daniel Dulany the elder," 
as he has been called by way of distinction, not much is 
known beyond what is to be found in the provincial records 
of Maryland. From these we learn that he was admitted to 
the bar in 1710, and filled, subsequently, the offices of Attor- 
ney-General, Judge of the Admiralty Court, Commissary- 
General, Agent, and Member of the Council, or upper house 
of the legislature, holding the latter office under the successive 
administrations of Governors Bladen, Ogle, and Sharpe. That 
he was an able lawyer there can be no question. The offices 
that he held sufficiently establish his professional reputation, 
and his social rank. He was, for many years, a member of 
the lower house of the legislature, and was prominent there 
as the leader of the Country Party, in the controversy about 
extending English Statute law to Maryland. He died at 
Annapolis, December 5, 1753, in the 68th year of his age.^ 

Daniel Dulany, the subject of this sketch, was the son of 
Daniel Dulany, above named, and Rebecca, his second wife, 
the daughter of Colonel Walter Smith of Calvert County. 
He was born at Annapolis, July 19, 1721, was educated at 
Eton, and at Clare Hall, Cambridge, England, was entered of 
the Temple, and, returning to America, was admitted to the 
bar of Maryland in 1747. He married Eebeeca, daughter of 
Benjamin Tasker, Esq., of Annapolis, and died in Baltimore, 
on the 19th of July, 1797. His burial was in old St. Paul's 
church-yard, which was in the rear and around the site of the 

^ When the somewhat celebrated King of the Gypsies, Bamfylde-Moore 
Carew, was for the second time transported to America, the vessel in which 
he came landed at Kent Island. Carew was sold as an expert gardener to 
Mr. Dulany, who, finding that he could not mow, said he was no gardener, and 
refused to take him. — Adventures, p. 293. 

William Black, in his Journal, 20th of May, 1744, speaks of Mr. Dulany 
calling on and spending the evening with the Virginia Commissioners, while 
they were at Annapolis. On the 25th of May the Commissioners, in their 
letter home, speak of him as having been changed for Jennings as one of the 
Maryland Commissioners for treating with the Six Nations at Lancaster. — 
PexVna. Mag., vol. i. pp. 130, 238. 
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present church edifice. This ground was long since desecrated 
and built upon.^ 

Mr. Dulany filled the office of Secretary of the Province 
for many years, and until the close of the Proprietary Gov- 
ernment. The routine of his life seems to have been that of 
an eminent lawyer in commanding practice, devoted to the 
business of his profession, and but rarely interrupted by mat- 
ters of public concern. There were occasions, however, in 
which he was brought conspicuously before the people ; and 
it is in connection with these that we have the most authentic, 
indeed, almost the only authentic, testimony in regard to him. 
Hearsay evidence abounds, not relating, however, to those 
current incidents of daily life which aftbrd materials for the 
biographer, but to the consideration in which he was held by 
his cotemporaries — evidence of weight certainly, but, never- 
theless, like all tradition, secondary in its character, and of 
which it may be said, vires acquirit eundo. 

When the General Assembly of Maryland met on the 23d 
of September, 1765, among the first business that came before 
it was the circular from the Assembly of Massachusetts, in- 

* The remains of Daniel Dulany were at the time removed to the present 
cemetery of St. Paul's, at the corner of Lombard and Fremont Streets, and, 
according to George L. L. Davis, the tombstone was there. His monument 
bore the following inscription : — 

In memory of the Hon : Daniel Dulany, Esq : 
barrister-at-law, who with great integrity and 
honour for many years, discharged the important 
appointment of Commissary-General, Secretary 
of Maryland, and one of the Proprietary Council. 
In private life he was beloved, and died regretted, 
March 19, 1797, aged 75 years and 8 months. 
Rebecca his wife, daughter of the late Benjamin 
Tasker, Esq., of Annapolis, caused this tomb to 
be erected. E. 

Memoirs of the Dead, and Tombs^ Eemembrancer, Baltimore, 1806. 
12mo. 

The children of Daniel Dulany were Daniel, who d. s. p. ; Rebecca Ann, 
who m., and had one daughter, who d. s. p. ; and Benjamin, who m. Elizabeth 
French, from whom are numerous descendants. 
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viting the otlier colonies to unite in the appointment of com- 
missioners to a general congress, to be held in Ifew York, 
The arrival of the Stamp paper was then momentarily ex- 
pected, and the Governor sought the advice of the Lower 
House as to the disposition to be made of it. This they 
declined to give; and the Upper House, when he turned to 
them, assured him that the only place of security against at- 
tempts to destroy it, would be one of his Majesty's ships on 
the Virginia station. 

The question of the Stamp Act was thus fairly before the 
people of Maryland, and the press teemed with essays in op- 
position. Of these, the ablest, unquestionably, w^as one en- 
titled, "Considerations on the propriety of imposing taxes in 
the British Colonies for the purpose of raising a revenue by 
Act of Parliament.^^ It appeared in Annapolis on the 14th 
October, 1765; and although published anonymously, Daniel 
Dulany was, at once, recognized as its author. It argued the 
question, not only as a lawyer dealing wdth the proper con- 
struction to be given to the Charter of Maryland, but as a 
statesman discussing the principles of the British Constitution. 
Nor did he confine himself to generalities, but narrowed down 
the argument to the exact power claimed by the Act— the 
power to impose internal taxes on the Colonies, without their 
consent, for the single purpose of revenue — view^ed in the 
light of British authority and British precedent. 

The great interest that was felt in the subject throughout 
the Colonies ; the clear, perspicuous, and forcible manner in 
which the essay discussed it; the moderation of its tone; its 
appeal to reason and judgment, and not to feeling, and the 
free and fearless argumentation when the question of right 
was involved, attracted attention to the author, and placed 
Mr. Dulany at once upon an equality with, if not at the head 
of, the political essayists of the day. It is upon this essay, 
rather than upon the opinions in given cases, that are to be 
found in the law reports of Maryland, that the reputation of 
Mr. Dulany as an accomplished and powerful writer mainly 
rests. It may be fairly said, that it w^as owing, in a great 
degree, to his influence that "the Province of Maryland was 
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never polluted even by an attempt to execute the Stamp 
Act/'^ 

The next occasion, when Mr. Dulany was brought promi- 
nently before the people, was one in which his course was 
certainly open to the criticism of being inconsistent with the 
principles of his celebrated essay. 

From an early period in Maryland, public officers had been 
compensated, not by salaries, but by fees, which the legislature 
regulated from time to time. One of the regulating Acts 
came up for renewal in 1770, and was objected to on account 
of the exorbitance of the fees, especially of the Provincial 
Secretary, who was then Mr. Dulany, of the Commissary* 
General, Walter Dulany, who was his relative, and of the 
judges and members of the Upper House. In consequence 
of an invincible disagreement on the subject between the two 
Houses, Governor Eden prorogued the legislature ; and, by 
virtue of his supposed prerogative, established the fees by 
proclamation, adopting the system that the Lower House had 
refused to sanction. 

Hitherto, the people of Maryland had objected to the taxa- 
tion of Parliament, not because of the amount of the tax, but 
of the principle involved. IJTow, the same principle was in- 
volved, and in the shape of actual oppression ; and it was only 
reasonable to believe that the author of the great essay would 
be as much opposed to the regulation of fees by proclamation, 
w^hich was one form of taxation, as he had been to taxation 
without representation in the case of the Stamp Act. It was 
not so, however; and after a fruitless discussion for two years 
between the Upper and Lower Houses, the essayists took the 
matter in hand, and, over the signature of Antilon, Daniel 
Dulany attempted to vindicate the proclamation. On the 
other side, was Charles Carroll of Carroll ton, who, adopting 
the pseudonym of "The First Citizen," turned against Mr. 
Dulany the argument of his own essay. The controversy 
w^as carried on for some months, brilliantly on both sides ; but, 
in the end, Mr. Carroll obtained a decided victory ; the elec- 

» McMahon. 
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tions of 1773 resulted in favor of the anti-proclamation party, 
and the thanks of the people in several of the counties were 
presented to "The First Citizen" by their representatives. 

It is impossible to read the productions of Mr. Dulany, 
which are still to be perused by the curious in the time-worn 
volumes of the Maryland Gazette, without recognizing a man, 
"confident in his own resources, indignant at opposition, con- 
temptuous as if from conscious superiority, and yet sometimes 
affecting contempt, as the cover under which to escape from 
principles not to be resisted."^ It was the fortune of the 
writer of this sketch to hear from Mr. Carroll's lips recollec- 
tions of the controversy, and to hear him bear witness to the 
rare talent, the distinguished abilities, and high position, 
socially and politically, of his opponent in 1773. 

In cases like the present, where the lives of individuals 
afford scant materials for the biographer, the testimony of 
cotemporaneous public opinion becomes important; and in 
the proclamation controversy we have a glimpse of Mr. Du- 
lany 's standing in Maryland. Mr. Carroll was a Catholic ; and, 
leaving the line of fair argument, one of Mr. Dulany's friends 
assailed the former in a communication that furnishes evidence 
of the light in which the latter was regarded. " But, when 
I saw," says the writer, " the man from whom this country 
has reaped such solid advantages, the man who, but a few 
years ago, stood forth in vindication of our then undoubted 
rights — to whom the whole continent hath paid its debt of 
gratitude, and to whom the illustrious Pitt was wholly in- 
debted for his famous enthusiastic speech in support of Ame- 
rica—held up as an object of lawless fury, and that, too, princi- 
pally, by one who does not enjoy the privilege of offering his 
private vote at an election, T cannot describe what I then felt." 

Mr. Dulany was again made conspicuous in connection with 
public affairs by the part he took in the discussion of the 
Vestry Act, a measure which excited the Province of Mary- 
land not less than the proclamation had done. 

The Church of England was made the established Church 

1 McMahon, p. 390. 
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of Maryland by the legislature in 1692, when its support was 
provided for by the imposition of a poll-tax of 40 lbs. of 
tobacco, to be collected by the sheriff, and paid over to the 
clergy. The Act of 1763, which regulated the clergy's dues, 
as well as the fees of officers, reduced the tax to 80 lbs., at 
which it continued until the disagreement of the two Houses, 
already referred to, permitted the Act of 1763 to expire, when 
the Act of 1701, which, had fixed the tax at 40 lbs., w^as held 
to be revived. The question was purely technical ; but the 
discussion to which it gave rise was intensely bitter. Mr. 
Dulany took part with the clergy, and his opinions sustaining 
the validity of the Act of 1701 have been preserved. They 
fully justify the reputation which the "considerations" gave. 

With the discussion of the Stamp Act, the Proclamation, 
and the Vestry Act, Mr. Dulany 's prominence in public affairs 
ended, so far, at least, as can be gathered from the newspapers 
of the day, or anything deserving the name of authentic tes- 
timony. In October, 1774, when the angry discussions of the 
above measures were dying out, the Peggy Stewart, with a 
quantity of tea on board, arrived at Annapolis; and, mainly, 
in consequence of the advice of Mr. Dulany's late opponent, 
Mr. Carroll, was burnt in the harbor as the only means of 
satisfying the exasperated community. The particulars of 
this transaction, and the names of the prominent persons en- 
gaged in it, have been preserved; but nowhere do we find any 
mention of Mr. Dulany. The author of the " Considerations" 
was now the upholder of the royal authority; and it is not 
surprising that we next find his name in the list of persons 
whose property was confiscated, under the Act of 1780, as 
British subjects.^ The Revolution found him in the retire- 
ment of private life, nor have we any proof that he afterwards 
emerged from it. 

When Messrs. Harris and McHenry, in 1809, began the 
publication of the Maryland Law Eeports, gathering from the 
records of preceding years whatever was regarded as authority, 
they completed their first volume by adding all the opinions 

' Scharfs Chronicles of Baltimore, p. 189. 
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of Daniel Dulany which they had been able to obtain. They 
could have paid no greater tribute to his naemory ; and ihQ 
use that succeeding generations of lawyers have made of the 
material thus afforded has fully justified its being placed side 
by side, and, as it were, upon a par with the decisions of the 
legal tribunals. If not the cotemporaries of Mr. Dulany, both 
reporters were old enough to have seen him in the courts, and 
listened to his arguments, and were, certainly, familiar with 
the judges who had had that advantage. 

The opinions in Ist Harris and McHenry are on various 
subjects; and those upon questions connected with slavery are 
curious reading in the light enjoyed to-day.^ All are distin- 
guished by force of expression, logical directness, and clearness 
of statement, with no attempt at elegance of language or ex- 
tended illustration. 

We have thus given the tangible testimony, so to speak, 
upon which the reputation of Daniel Dulany rests ; and which, 
in connection with circumstances that cotemporaneous history 
authenticates, fully sustains it; and when we add to this the 
tradition already referred to, and which it is impossible to 
ignore, there can be no question that not only 'primus inter 
pares, but high above them all, was Daniel Dulany. 

If it should be said that his noble argument upon the Stamp 
Act was contradicted by his conduct when the carrying out 
of his doctrine resulted in separation from Great Britain, the 
answer is, that, in " The Considerations" he was vindicating 
the rights of English freemen, whose claim to exemption from 
taxation without representation was independent of their 
residence on this, or on the other side of the Atlantic ; and 
that he honestly preferred to seek redress under the crown 
itself, rather than to set up a Eepublic for the purpose ; and 
we are unjust judges, when we apply to him the experience 
and convictions of to-day, and ignore the time when we were 
three millions only of people, scattered along the Atlantic 
coast from Maine to Florida.^ And if it should be urged 

^ See particularly the opinion of 16th Dec. 1767. 

2 Comparing the power of Great Britain with the scanty means of the 
Provinces, both in men and the materials of war, Mr. Dulany was not the 
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against Mr. Dulany now, as it was in 1773, that he supported 
the proclamation which fixed his own fees as Secretary of the 
Province, and those of his kinsman, the Commissary-General, 
it is only proper to refer to his vehement denial that he was 
influenced by any personal considerations. The proclamation, 
he solemnly asserted, "was the unbiased act of the Governor 
(Eden), which had received the approbation of the entire 
Council; and the proceedings of that period certainly mani- 
fest the most hearty concurrence of the whole executive in 
its support. By the force of these circumstances he was 
identified with the measure ; and with a character too decided 
for neutrality, and an intellect that never feared the grapple 
of argument, he did not hesitate to avow, in the face of op- 
position, that, in his opinion, it was both legal and expedient."^ 
Nor is it possible to read what he wrote upon the subject with- 
out admitting the force and reasonableness of his views ; al- 
though the popular judgment at the time, confirmed by the 
opinions now entertained, was adverse to his conclusions. 

On the wall of the Superior Court-room in the city of Bal- 
timore, there hang three portraits, of Daniel Dulany ,2 Luther 
Martin, and Roger B. Taney respectively. Of these, the most 
unrefined, perhaps, is Martin's, the most thoroughly lawyer- 
like and judicial is Taney's, the best by far of the three, as a 
work of art, is Dulany's. Martin's has the disadvantage of 
having been painted at a later period of his life than the 

only one who believed that victory in the impending strife was impossible ; 
and that with no prospect of it before them, humanity made it the duty of 
all good men to obviate suffering that was inevitable, and for which there 
would be no compensation. In his letter of 1755, when speaking of the 
sufferings of the French neutrals, of whom nine hundred and three had just 
been sent to Maryland, Mr. Dulany says ; " The effects of war are so calami- 
tous, that give us peace on any terms is always part of my prayer." While, 
with our present views, we may regret the part that Mr. Dulany took in the 
Kevolutionary day, we should, in charity, remember that, after all, our judg. 
ment is formed after the event. 

1 McMahon, pp. 387-8. 

* Since the above notice was written, the Dulany portrait has been re- 
moved from the court-room, and is now in the possession of Henry Grafton 
Dulany, Junior. 



10 Biographical Sketch of Daniel Dulany. 

others ; and the ability of the respective artists has, no doubt, 
something to do with the result ; but, unquestionably, in the 
portrait of Dulany, we see a full justification of the character 
that tradition gives him, when it adds to the intellect and 
learning of a great lawyer the deportment and conscious dig- 
nity of an accomplished gentleman ; and we gaze on it with 
regret that, in fact, so little is known, except through tradi- 
tion, of the daily and inner life of Daniel Dulany. 




9^^ B^:^ o^^ 




